No Way Out?

Life Sentences and the Politics of Penal Reform

MARIE GOTTSCHALK

The Great Recession has raised expectations that the United States
will begin to empty its jails and prisons because it can no longer afford to
keep so many people behind bars.! As Attorney General Eric Holder told
the American Bar Association in August 2009, the country’s extraordinary
incarceration rate is “unsustainable economically”? The economic crisis has
sparked a major rethinking of U.S. penal policies that may eventually result
in significant cuts in the country’s incarceration rate, which for years has
been the highest in the world. Enthusiasm for the “war on drugs” appears to
be waning at the federal and state levels. States have enacted a slew of penal
reforms aimed at shrinking their prison populations, including expanding
the use of alternative sentences and drug courts, loosening restrictions on
parole eligibility, and reducing revocations of parole and probation for minor
infractions.’ Dozens of states have cut their corrections budgets the past few
years, and many have proposed closing penal facilities to save money.* In
2009, the total state-prison population in the country dipped for the first
time since 1972.°

Although the economic crisis has been a catalyst to reexamine many penal
policies, the political obstacles to seriously reconsidering the widespread use
of life sentences in the United States remain formidable. The United States
continues to be deeply attached to condemning huge numbers of offenders
to the “other death penalty” despite mounting evidence that lengthy sen-
tences have minimal impact on reducing the crime rate and enhancing pub-
lic safety. Moreover, some of the recent successes of penal reformers seek-
ing to soften the hard edge of the U.S. carceral state, including opponents of
capital punishment and foes of the war on drugs, may be coming at the cost
of reinforcing the country’s strong attachment to the widespread use of life
sentences and life sentences without the possibility of parole (LWOP).
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Life sentences have become so commonplace that about 1 out of 11 peo-
ple imprisoned in the United States is serving one.® Nearly one-third of
these life-sentenced offenders have been sentenced to LWOP.” The total
life-sentenced population in the United States is about 141,000 people—or
about twice the size of the entire incarcerated population in Japan. Indeed,
the United States locks up people for life at a rate of about 50 per 100,000
people, which is comparable to the incarceration rate for all prisoners in
Sweden and other Scandinavian countries, including pretrial detainees.®
These figures on life sentences do not fully capture the extraordinary
number of people who will spend all or much of their lives in U.S. pris-
ons, as Jessica S. Henry elaborates in her chapter in this book. They do not
include the “virtual lifers”—people serving so-called basketball sentences
that exceed a natural life span and who will likely die in prison long before
reaching their parole-eligibility or release dates.” Moreover, defendants
serving life sentences have much in common with defendants sentenced
to capital punishment. They are disproportionately poor, African Amer-
ican, and Hispanic and are often bereft of adequate legal representation.
The conditions of confinement for prisoners serving life sentences in the
United States and elsewhere “are often far worse than those for the rest of
the prison population and more likely to fall below international human
rights standards.”*

The explosion in the number of lifers in the United States since the 1970s
is a dramatic change in U.S. penal policy. For much of the last century;, life
in prison “never really meant life in prison” thanks to critical penal reforms
during the Progressive era." These reforms were rooted in growing enthusi-
asm for early release as halfway houses, work-release programs, and parole
programs proliferated. In 1913, a “life” sentence in the federal system was
officially defined as 15 years.”” Many states had comparable rules.” Until the
early 1970s, even in a hard-line state such as Louisiana, which today has the
country’s highest incarceration rate, a life sentence typically meant 10 years
and 6 months. For almost five decades, the 10/6 law, enacted in 1926, gov-
erned life sentences in Louisiana. Lifers were routinely released in Louisiana
after serving about a decade if they had good conduct records and the war-
den’s support. The years that inmates spent in Louisiana’s infamous Angola
prison were oftentimes brutal and dehumanizing, but they nearly always had
an end date. Almost overnight that changed. In 1973, lawmakers in Louisiana
raised the minimum to be considered for clemency to 20 years. Three years
later they raised it to 40 years. And in 1979 they mandated that all life sen-
tences meant life without the possibility of parole.* In 1970, just 143 people
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were serving LWOP sentences in Louisiana. By 2009, it had mushroomed to
4,270—or to about 11 percent of the state’s entire prison population.”

The political and legal obstacles to reducing the life-sentenced popu-
lation in the United States are formidable. In the 2010 Graham vs. Florida
decision, the Supreme Court ruled that sentencing juveniles convicted of
nonhomicidal crimes to life imprisonment without the possibility of parole
was unconstitutional. That decision bolstered faith in focusing on the courts
to reduce the lifer population. However, this faith in legal strategies may be
unwarranted. In the absence of a wider political push to challenge life sen-
tences, the courts can be counted on at best to chip away at the life-sentenced
population without making a major dent in it. Relatively speaking, the politi-
cal and legislative arenas—not the courts—may be more promising forums
to challenge life sentences. That said, the obstacles to convincing governors,
legislators, prosecutors, parole and pardon boards, and the general public
to seriously rethink the country’s excessive reliance on extraordinarily long
sentences are considerable.

This chapter identifies some of the key hurdles and assesses emerging legal
and political strategies to reduce the number of lifers and to challenge exces-
sive sentences more broadly. It begins by highlighting why an assault on life
sentences waged primarily through the courts is not likely to reduce the lifer
population significantly. The second section examines how concerns about
recidivism and public safety tower over all discussions of penal reform, often
to the detriment of lifers. It also discusses how the war on the war on drugs
influences penal policy more generally. In particular, it may be constricting
political opportunities to reduce the broader lifer population.

The third section examines how the vast heterogeneity of the life-sen-
tenced population, as measured by offense, is an impediment to developing
effective political and legal strategies to challenge the widespread use of the
“other death penalty” It focuses on the political and legal challenges posed
by four categories of lifers: those convicted of felony murder, juvenile lifers,
California’s three-strikers, and the “worst of the worst,” who have been con-
victed of particularly brutal or heinous crimes. The fourth section analyzes
why executive clemency, which used to be an important release valve for lif-
ers, has atrophied in the United States and the obstacles to resuscitating what
once was an integral feature of the criminal justice system.

The final section analyzes the long shadow that capital punishment con-
tinues to cast over penal policy in general and life sentences in particular.
It assesses the degree to which the abolitionist movement has contributed
to the proliferation of life sentences. It also identifies some key lessons that
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opponents of life sentences should draw from the setbacks and victories of
the abolitionist movement.

I No Judicial Promised Land

The public has been largely indifferent to the proliferation of life sentences
and of disproportionate and arbitrary punishments in the United States.
Likewise, the political process has failed to engage in a serious debate about
these issues. For these reasons, the courts appear to some observers to be
the most promising arena to check the “excessive punishments that emerge
from a democratic process that fails to give noncapital sentencing rational
consideration”® This confidence in the judiciary’s greater potential to lead
the way in curtailing extreme sentences in the United States is unwarranted.
Moreover, an excessive focus on judicial strategies may come at the cost of
developing successful complementary political and legislative strategies to
shrink the lifer population.

The Supreme Court has a “highly unsatisfactory and disappointing”
record when it comes to defining and limiting disproportionate sentences.”
Generally, the Supreme Court has been extremely supportive of life sen-
tences. In Schick v. Reed (1974), it dismissed any notion that LWOP was
unconstitutional.® In Harmelin v. Michigan (1991), it ruled that LWOP sen-
tences do not require the same “super due process” procedures mandated in
capital punishment cases.” Thus, LWOP has become cheaper and easier to
mete out than a death sentence.? Few LWOP prisoners “have any reasonable
chance of getting their sentences overturned or reduced.” Offenders sen-
tenced to life often have fewer legal resources to challenge their sentences
because they are not entitled to the automatic appeals process available to
prisoners on death row. Moreover, most postconviction offices and organiza-
tions focus almost exclusively on capital cases.

A life sentence has become an acceptable punishment not only for mur-
der but also for a wide variety of other crimes, some of them quite trivial,
as evidenced by the popularity of draconian versions of three-strikes legis-
lation. In Lockyer v. Andrade (2003), the U.S. Supreme Court affirmed two
25-years-to-life sentences for a California man whose third strike was the
theft of $153 worth of videotapes intended as Christmas gifts for his nieces.
In Ewing v. California (2003), it sanctioned a 25-years-to-life sentence under
Californias three-strikes law for the theft of three golf clubs. In rendering
these decisions, the Supreme Court affirmed that proportionality is a valid
constitutional principle but then rejected strong proportionality limits. Its
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jurisprudence with respect to noncapital sentences has been a “meaningless
muddle™ in which “no clear definition of proportionality can be found”*
The Supreme Court has consistently given legislators and judges wide berth
to impose whatever punishments they see fit—short of death—without sig-
nificant judicial oversight.

The Supreme Court’s persistent reluctance—or hostility—to meaningfully
defining and imposing real proportionality limits on noncapital cases stands
in sharp contrast to its behavior in other areas of law. With respect to fines,
forfeitures, and punitive damages, it has shown itself to be willing and able to
set limits and define excessiveness. Concerns about federalism, separation of
powers, and judicial restraint have not prevented the Court from imposing
meaningful “constitutional proportionality limits in many other areas of law;”
unlike in the case of noncapital sentences.** This suggests that the Supreme
Court lacks the will—not the capability—to take up the task of reviewing
noncapital sentences and to devise a meaningful definition of proportional-
ity that limits excessive sentences.

Capital punishment is one area of criminal law where the Supreme Court
has sought to define a robust oversight process and curb excessive punish-
ment.” The Court requires states to have clear guidelines for the imposition of
a capital sentence so that it is not imposed capriciously and arbitrarily. It has
banned mandatory death sentences and insisted that capital defendants have
the opportunity to present all kinds of mitigating evidence in the sentencing
phase of their trial. It has sought to make the punishment fit the crime in
capital cases, thus forbidding the execution of people convicted of rape and
greatly restricting the use of the death penalty in felony murder cases.”

By contrast, life sentences are imposed today in a manner that is similar
in some ways to how death sentences were imposed in the pre-Furman and
pre-Gregg eras, before the Supreme Court nationalized capital punishment
and began to regulate it through its new death-is-different doctrine. This has
prompted some observers to argue, notably Bowers in his contribution to
this volume, that pushing the courts to extend the death-is-different doctrine
to lifers may be the most fruitful way to curtail use of this extreme sentence.
The Graham decision, which was a rare instance when the Court stepped in
to regulate a noncapital sentence and borrowed from the death-is-different
canon to do so, has reinforced this view. However, it is doubtful that legal
strategies derived from death penalty jurisprudence will significantly stem
the flow of life sentences in the United States.

First, as Rachel E. Barkow argues in her contribution to this volume, the
Supreme Court has been scrupulous about keeping its death penalty juris-
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prudence from bleeding into other areas of criminal justice by repeating the
truism that death is different.”” Second, one thing supporters and opponents
of the death penalty agree on is that the Supreme Court’s regulation of capital
punishment has not been a success. As Supreme Court Justice Harry Black-
mun declared in 1994, a decade and a half after he voted in favor of rein-
stating the death penalty in the Gregg decision, “[T]he death penalty exper-
iment has failed”® Today, the death penalty is “overlaid by a web of rules
and procedures that is more complex than that of any other area of criminal
law”? Yet opponents of the death penalty complain that capital defendants
are regularly denied due process and that capital punishment continues to
be imposed in a capricious, arbitrary, and discriminatory fashion.*® Stephen
Bright, a leading capital defense attorney, sardonically titled one of his arti-
cles “Counsel for the Poor: The Death Sentence Not for the Worst Crime, but
for the Worst Lawyer”* Meanwhile, supporters of capital punishment lament
the lengthy, often unending, legal appeals process in death penalty cases
that in their view denies victims’ families the closure that a timely execution
reportedly brings.

Compared to the “virtually nonexistent™ oversight of noncapital cases,
the death penalty review process may look robust. However, on its own, the
body of rules and principles that has developed over the past four decades to
govern capital punishment “is notoriously hard to decipher” and oftentimes
“confused and contradictory”® Moreover, around 1983 the Supreme Court
began dismantling or weakening some of the legal protections it had erected
for capital defendants over the previous decade. The U.S. Congress subse-
quently joined the Court in this shift toward “deregulating death”**

It would be a mistake to view the Graham decision as a major departure
from these general trends or to interpret it as a signal that the judiciary is the
Promised Land to roll back life sentences in the United States. In Graham,
as in the Atkins v. Virginia (2002) and Roper v. Simmons (2005) decisions,
which respectively banned the execution of the mentally retarded and juve-
nile offenders, the Court emphasized that it was dealing with an extremely
rare sentencing practice. It noted that perhaps as few as 129 men and women
currently were serving LWOP sentences for nonhomicidal crimes commit-
ted when they were juveniles.” The Court pointed to the rare use of this sen-
tence as one piece of evidence that these particular LWOP sentences were at
odds with “evolving standards of decency;” a key pillar of its death penalty
jurisprudence, and thus were cruel, unusual, and unconstitutional. To gauge
“evolving standards of decency;” it weighed not just how many states had this
sentence on the books but also how few actually imposed it. The Court also

»3)

232 | MARIE GOTTSCHALK

9780814762479_0Ogletree_text_i_334.indd 232 3/30/12 10:23 AM



noted that international opinion and practice were arrayed against LWOP
sentences for juvenile offenders, as were some key professional associations.

Even though the Court borrowed from the capital punishment canon to
invalidate LWOP for these particular juvenile offenders, “evolving standards
of decency” does not look like a promising avenue to mount a broader legal
challenge to LWOP or other life sentences. It is hard to make the case that
the American public has become disenchanted with LWOP or life sentences
more generally for most adult offenders. Prior to the 1970s, LWOP was virtu-
ally nonexistent. Today 49 states have some form of LWOP on the books, up
from 16 in the mid-1990s.° In six states—Illinois, Iowa, Louisiana, Maine,
Pennsylvania, and South Dakota—all life sentences mean life without the
possibility of parole. The same is true for life sentences in the federal system,
which ended parole eligibility for life-sentenced prisoners in 1987. This was a
sharp reversal. A decade earlier, parole eligibility for federal lifers had been
reduced to 10 years.” Over the past three decades, the U.S. incarceration rate
has quadrupled. “However, the LWOP population in the United States has
increased at an even greater rate than the overall prison population,” accord-
ing to Appleton and Grever. “The ratio of the LWOP population to the U.S.
prison population has increased to such an extent that it is currently a 100
times greater than it was 30 years ago.*® Public opinion polls show grow-
ing and strong support for LWOP as an alternative to the death penalty.”
Although international practice and opinion are decidedly against LWOP
and the widespread use of other kinds of life sentences, international senti-
ment has been at best a second-tier consideration for the Court in gauging
“evolving standards of decency”” In short, LWOP and other life sentences are
a widely used but unremarkable part of the sentencing toolkit in the United
States. One would be hard-pressed to argue that they violate the “evolving
standards of decency” as defined by the capital punishment legal canon.

In Graham, the Supreme Court identified the “denial of hope” as another
reason to declare that these specific juvenile LWOP sentences were uncon-
stitutional. The Court favorably quoted a lower court decision to overturn
an LWOP sentence for a juvenile offender. That sentence was unacceptable
because it “means denial of hope; it means that good behavior and character
improvement are immaterial; it means that whatever the future might hold
in store for the mind and spirit of [the convict], he will remain in prison for
the rest of his days”** However, “denial of hope” does not look like a fruitful
opening to challenge life sentences more broadly. Lifers exhibit a wide range
of behaviors and coping strategies, much as one would find among the ter-
minally ill or chronically disabled at various stages of their diagnoses and ill-
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nesses.” Anyone who has spent some time with lifers—especially lifers who
have been incarcerated for a decade or more—cannot fail to be impressed
with how hopeful many of them appear to be. Many lifers doggedly seek pur-
pose in their lives despite what may appear to many outsiders to be bleak
living conditions and bleak life prospects.

New research is substantiating this view. Until the 1980s, most studies
appeared to support the claim that “long-term incarceration inevitably leads
to a systematic physical, emotional and mental deterioration”** More recent
research suggests that “lifers have survived the considerable adversity of con-
finement through an ‘optimistic sense of personal efficacy,” by compiling
trouble-free disciplinary records, and by strictly adhering to daily routines
defined by a range of activities, including educational programs, volunteer
work, religious studies, mentoring, and physical fitness.* These are “fruits
of hope” that are “crucial to their psychological survival”** Confined for the
long haul, many lifers come “grudgingly to accept the prison as their invol-
untary home for life and fellow lifers as something akin to an adopted fam-
ily”* This helps explain why lifers are “the stabilizing force for prison man-
agement and for creating a more livable atmosphere,” according to one lifer.*¢

This is not to deny or minimize the severe psychological distress that often
comes with a life sentence. Life sentences are like a death in slow motion for
many prisoners, causing great mental and sometimes great physical distress,
as Sharon Dolovich elaborates in her chapter in this book. As Lewis E. Lawes,
warden of New YorK’s Sing Sing prison in the 1920s and 1930s, once said,
“Death fades into insignificance when compared with life imprisonment. To
spend each night in jail, day after day, year after year, gazing at the bars and
longing for freedom, is indeed expiation”* A survey of offenders on death
row in Tennessee found that half of them perceived LWOP to be a harsher
punishment than execution.*®

In short, the courts have been persistently reluctant to engage in a seri-
ous review of noncapital sentences. The hostility of the political process to
rethinking lengthy sentences is matched in some ways by the courts. Notably,
in the immediate wake of Graham, not a single former juvenile sentenced to
LWOP in Florida has found much relief in the courts. The handful who thus
far have returned to the trial courts for resentencing received de facto life
sentences of 50, 65, and even 9o years.*” Although Graham certainly provides
a legal opening, it is likely to be a very limited opening. This does not mean
opponents of the proliferation of life sentences should give up on the courts.
Rather judicial efforts need to be pursed in tandem with political and legisla-
tive strategies and with a clear understanding of their limitations.
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The political and legislative obstacles to rethinking the widespread use of
life sentences are almost as daunting as the judicial ones. The remainder of
this chapter examines some of the key impediments to developing effective
political and legislative strategies to end the country’s excessive reliance on
extraordinarily long sentences.

I1. Lengthy Sentences, Recidivism, Public Safety, and the War on
Drugs

The U.S. commitment to life sentences remains deep despite a formidable
consensus among experts on sentencing and crime that imprisonment and
lengthy sentences do not necessarily deter offenders and would-be offend-
ers from committing crimes. State-of-the-art research in criminology is sub-
stantiating Italian philosopher Cesare Beccaria’s provocative claim in the 18th
century that the certainty of punishment is a far greater deterrent to crime
than the severity of punishment.® The most persuasive studies “suggest that
increases in the severity of punishment have at best only a modest deterrent
effect”™ All things being equal, the recidivism rate for people sentenced to
prison, regardless of sentence length, is higher than for those who receive
alternative sanctions.” It also appears that increasing sentence lengths con-
siderably does not deter crime. For example, sentencing enhancements for
offenders who use a gun when committing a crime apparently have not
reduced the use of guns.”

The deterrent and incapacitative effects of lengthy sentences are so modest
for several reasons. Although we still need to know much more about what
determines criminal decision-making, we do know that offenders tend to be
present oriented. Thus, lengthening the sentence from, say, 15 years for a cer-
tain offense to life in prison is unlikely to have much of an effect on whether
someone commiits that crime or not. Moreover, the evidence that people age
out of crime is compelling. Researchers have persistently found that age is
one of the most important predictors of criminality. Criminal activity tends
to peak in late adolescence or early adulthood and then declines as a per-
son ages.”* Finally, many lifers are first-time offenders convicted of homicide.
The phrase “one, then done” is commonly used to sum up their criminal
proclivities.

Older inmates who have served lengthy sentences are much less likely to
return to prison due to the commission of a serious crime than are younger
inmates who have served shorter sentences. The recidivism rate for lifers is
much lower by far than for other offenders. People released from a life sen-
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tence were less than one-third as likely to be rearrested as all released pris-
oners, according to an analysis by The Sentencing Project.® Two-thirds of
all people released in 1994 were rearrested, compared with one in five peo-
ple who were released from a life sentence.®® Only seven of the 285 lifers in
Pennsylvania who were released on parole between 1933 and 2005 after their
sentences were commuted were recommitted to prison for a new crime. Of
the nearly 100 commuted lifers who were ages 50 and above when they were
released, only one was sent back to prison for a new crime.”” According to a
2011 study by the New York State parole board, of the 368 people convicted
of murder who were granted parole in New York between 1999 and 2003,
just “six, or 1.6 percent, were returned to prison within three years for a new
felony conviction—none of them a violent offense.”*® These findings are con-
sistent with other studies documenting the relatively low recidivism rate
of people convicted of murder and of people on death row.” For example,
Hugo Adam Bedau found that less than 1 percent of released murderers were
returned to prison for committing a subsequent homicide.*

These research findings on recidivism and public safety have not spurred
a rethinking of penal policy for longtime or serious offenders. Faced with
severe budgets shortfalls, many states have begun talking about how to
reduce their prison populations. But their attention has been focused pri-
marily on how to shorten the prison stays of nonviolent offenders and how
to keep them out of prison altogether. Policymakers and public officials gen-
erally are not pushing to revitalize the parole and commutation processes
so that even people who committed serious crimes and/or received lengthy
sentences get a chance to prove they are rehabilitated and should be released.
Nor have they pushed for abolishing life in prison without the possibility
of parole and for making all life sentences parole eligible. Although several
states have enacted new measures intended to expand the use of geriatric or
compassionate release for elderly or gravely ill inmates, few inmates are actu-
ally being released under these new provisions.®

Life sentences and decades-long sentences contribute little to enhancing
public safety and are socially and economically very costly, but rethinking
their widespread use is not high up on the penal reform agenda for several
reasons. One reason has to do with how the political mobilization against the
war on drugs has developed. The battle against the war on drugs has been
premised in part on lightening up on drug offenders and other nonviolent
offenders while getting tough with the “really bad guys” This quid pro quo
has reinforced the misleading belief that there are two very distinct and
immutable categories of offenders, the violent ones and the nonviolent ones,
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which has been to the detriment of lifers. This helps obscure the fact that
the United States, relatively speaking, is already quite punitive toward vio-
lent offenders and property offenders and has been so for a long time now.*
It also fuels the misperception that the war on drugs has been the primary
engine of mass incarceration in the United States and that ending it would
significantly reduce the country’s prison population while leaving the “really
bad guys” in prison where they belong.®

A decade ago, Franklin Zimring argued that the era of mass incarceration
that began in the 1970s was not a unitary phenomenon and could be bro-
ken down into three distinct periods driven by different engines of growth.®
From 1973 to the mid-1980s, the main engine was a general rise in commit-
ting more marginal felons to prison, with few discernible patterns by type
of crime or type of offender.® The 1985-92 period was the heyday of the war
on drugs, when “the growth of drug commitments and drug sentences far
outpaced the rate of growth of other offense commitments”*® Zimring ten-
tatively suggested (because of insufficient evidence at the time) that longer
sentences for a range of offenses propelled the prison population upward in
the third period, which began in the early 1990s. The intensely punitive polit-
ical climate at the time fostered penal innovations such as “three strikes and
you're out,” truth in sentencing, and the growing use of life sentences.

New research by William Sabol, the chief statistician for the U.S. Bureau
of Justice Statistics, more precisely identifies what has been driving up the
prison population since crime rates began dropping in the early 1990s. All
the attention that opponents of the war on drugs, most notably the Drug
Policy Alliance, have brought to bear on the excesses of the war on drugs
have fueled the public perception that the country’s hard-line drug policies
have been the primary engine of prison growth. Sabol’s findings challenge
this widespread belief. He calculates that the contribution of violent offend-
ers to the prison population dwarfs the contribution of drug offenders. Drug
offenses accounted for 16 percent of the total increase in the state prison
population from 1994 to 2000 and slowed to just 7 percent from 2000 to
2006.% Overall, drug offenders were responsible for 13 percent of the growth
in the state prison population from 1994 to 2006.%* By contrast, in the face
of plummeting violent crime rates, defendants convicted of violent crimes
accounted for almost two-thirds of the overall growth in state prisoners from
1994 to 2006. The lion’s share of the Drug Policy Alliance’s efforts has been
focused on reforming the nation’s marijuana laws. But cannabis offenders,
who account for one million arrests annually, comprise only 30,000 of the 2.3
million people in U.S. jails and prison today—or about 1.5 percent.®” These
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figures indicate that ending the war on drugs—one of the top priorities for
many penal reformers—will not necessarily end mass incarceration in the
United States because drug offenders have not been the primary driver of
recent growth.

Opposition to the war on drugs has dominated the penal reform move-
ment, overshadowing the plight of the “really bad guys” left behind. On a
number of occasions lawmakers have enacted comprehensive penal reform
packages that reduce the penalties and/or provide alternatives to incarcera-
tion for drug possession and other nonviolent crimes while simultaneously
ratcheting up the punishments for other crimes. For example, in 2010, South
Carolina legislators approved a number of laudable sentencing reforms with
bipartisan support. These reforms included equalizing the penalties for pos-
session of crack and powdered cocaine, authorizing greater use of alternatives
to incarceration for people convicted of nontrafficking drug offenses, and
reducing the maximum penalty for burglary. But South Carolina lawmakers
also added two dozen offenses to the “violent crime” list and expanded the
opportunities to impose LWOP sentences.”

The past few years, maverick district attorneys launched into office in
major urban areas with the backing of broad penal reform coalitions have
served as important beachheads to engineer wider statewide shifts in penal
policy. However, most of their focus has been on the shortcomings of the
war on drugs. The plight of people serving lengthy sentences for serious or
violent crimes has not been part of their reform agenda.

New York State is a good case in point. The Empire State has garnered
enormous attention recently for its success in reducing its prison population
by 20 percent between 1999 and 2009.” Drug offenders have constituted a
much higher proportion of New York’s prison population than the national
average thanks to the draconian Rockefeller drug laws.”? The decades-long
“Drop the Rock” campaign centered on exposing the racial disparities in
imprisonment created by enforcement of the Rockefeller drug laws. The
upset victory of David Soales in Albany’s 2004 district attorney contest was
a “watershed event” in the fight to repeal the Rockefeller drug laws.” Drug
policy reform was the central plank of his campaign, which drew support
from both urban areas and affluent suburbs. The Pataki administration’s par-
tial rollback of the Rockefeller laws in 20035, the consequence of an imme-
diate budget crisis and the “Drop the Rock” campaign, and David Patterson’s
assumption of the governorship after Eliot Spitzer resigned in disgrace in
2008 paved the way in April 2009 for the evisceration of what remained of
the Rockefeller drug laws. The New York legislature enacted the 2009 reform
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package in the face of strong opposition from the New York State association
of district attorneys, which criticized it as “a serious threat to public safety in
our state””*

The extent of the rollback in the war on drugs in New York State is excep-
tional. In other ways, however, New York is a very typical state when it comes
to penal issues. Like public officials elsewhere, its legislators have been reluc-
tant to support proposals to decrease the time served by people convicted of
violent offenses. In enacting the 2009 reform package, they rejected a rec-
ommendation from the New York State Commission on Sentencing Reform
to extend “merit time” to a very limited pool of people convicted of violent
offenses, making them eligible to have a few months at most shaved off their
sentences.”” Many of these offenders have served decades in the system, have
stellar behavior records, and have earned college degrees and/or other mark-
ers of rehabilitation.

Notably, two of the rare victories in recent efforts to curtail the use of life
sentences for adult offenders have involved drug crimes. In 1998, Michigan
reformed its notorious “650-lifer” law. Enacted in 1973, it mandated LWOP
for all drug offenders caught with more than 650 grams of heroin or cocaine.
Under the new law, the mandatory sentence was reduced to 20 years to life.
The law was made retroactive, thus permitting the 220 people then serv-
ing 650-lifer sentences to be considered for parole.” As part of a package of
penal reforms enacted in 2001, the Louisiana legislature reduced the penalty
for distribution of heroin from life imprisonment to 5 to 50 years and for dis-
tribution of cocaine from a life term to 10 to 30 years. Members of Louisiana’s
black caucus sponsored the legislation, which was not retroactive. In 2003,
the legislature agreed to permit lifers convicted of nonviolent crimes to be
considered for parole eligibility.””

The political strategy to draw a firm line between nonviolent drug offend-
ers and violent offenders contributes to the further demonization of “seri-
ous” or “violent” offenders in the public imagination and in policy debates.
It reinforces the misleading view that there are two clear-cut, largely immu-
table, categories of offenders who are defined most meaningfully by the seri-
ousness of the offense that sent them away. However, on closer examination,
these fixed categories—the nonviolent drug offender on one hand and the
serious violent offender on the other—are more porous.

Certainly many drug offenders are in prison because their primary crimi-
nal activities were possession of and/or trafficking in illegal drugs. How-
ever, police, prosecutors, and some scholars claim that the drug charge
often serves as a surrogate for a violent crime. The difficulties that the police
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and prosecutors face in trying to prosecute violent felonies in many poor
inner-city neighborhoods—due to no-snitchin’ norms, the vulnerability of
eyewitnesses, and constitutional protections imposed in the 1960s that make
it harder to extract confessions—help explain why, according to Stuntz and
others. Another factor is the fall in the clearance rates for violent felonies due
to the changing nature of violent crimes, notably a rise in the proportion of
stranger killings and robbery-murders and a relative decline in friend-and-
family murders, which are easier to solve. “For all these reasons, the substi-
tution of drug prosecutions for violent cases was natural,” explains Stuntz.”

Just as all drug convictions may not necessarily be what they first appear,
on closer inspection, all “violent” offenders are not necessarily what they
seem. Many of the people sent to prison for violent offenses are not neces-
sarily violent offenders years later. But the widespread perception is that
they still are despite stellar prison conduct records; ample evidence of reha-
bilitation through education, volunteering, and other programs; and the
mounting research about deterrence and aging out of crime. Marc Mauer’s
claim a decade ago that “[p]ublic policy has all but obliterated the distinc-
tion between a violent offender and a violent offense, with Charles Man-
son emblematic of the former and a battered wife who attacks her abuser
the latter” remains true today.”” Witness the uproar after the North Caro-
lina Supreme Court declined in October 2009 to review a 2008 decision by
the appellate court that a life sentence is to be considered 8o years under
the state’s statutes. After the ruling, the state’s Department of Corrections
announced its intention to release dozens of lifers who were eligible for early
release thanks to the good-time and merit-time credits they had accumu-
lated.®® Governor Beverly Perdue stepped in to stop the release amid numer-
ous reports in the media that many “rapists and murderers” were about to go
free.®! This brouhaha spurred a spate of news stories that featured outraged
victims and their families and that recounted the gruesome details of crimes
committed decades earlier.* In August 2010, the North Carolina Supreme
Court reversed course, ruling that these inmates sentenced to life in the
1970s were not eligible for parole.®

III. The Pizza Thief and the “Worst of the Worst”

The life-sentenced population includes not only drug offenders but also mid-
dle-aged serial killers, getaway drivers in convenience store robberies gone
awry, aging political radicals from the 1960s and 1970s, women who killed
their abusive partners, three-strikers serving 25 years to life for trivial infrac-
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tions such as stealing two pieces of pizza, and people who killed their teen-
age girlfriends decades ago in a fit of jealous rage. Many of the people serv-
ing life sentences today were the main perpetrators of a violent crime such
as homicide, but a great number of them were sent away for life for far less
serious infractions. A central question facing any penal reform movement
concerned about the lifer issue is whether to concentrate on challenging
the fundamental legitimacy of all life sentences not subject to a meaningful
parole review process or to concentrate on a subset of lifers who appear less
culpable and more likely to garner public sympathy.

In the 1980s and 1990s, the penal reform movement among lifers at Loui-
siana’s Angola prison splintered and floundered over this very issue. Divi-
sive battles among the various lifers at Angola and their allies on the outside
“crippl[ed] any chance for a united front in the quest for penal reform”*
Old-timers sentenced during the more permissive 10/6 regime were at odds
with more recent lifers sentenced under the tougher new statutes.®*® Angola’s
Lifers Association excluded “practical lifers,” even though “there is little dif-
ference between a man with a life sentence and one doing 299 years without
parole”® Lifers who were first-time offenders wearied of the all-or-nothing
push for parole eligibility for all lifers and attempted to form their own
organization. They believed legislators would be more receptive to consider
parole eligibility for them than for repeat offenders. Their movement quickly
gained momentum “despite the objection of organized penal reform groups
who stood fast to the ideal that no matter what the offender status a life sen-
tence was one in the same for all”¥” Norris Henderson, a leader of Angola’s
lifers who became a penal reformer on the outside, said, “Now that I'm in
the free world and talk to different people and we talk about lifers, they want
to know what group of lifers. Those serving first degree murder or second
degree murder? The repeat offenders or the first offenders?” He continued,
“While I think the life sentence is in itself the problem, I also believe we have
to go for the low-hanging fruit. We've now done that with the drug lifers, so
the next thing might be to see how many 10/6 lifers are here and work on
them. Then how many 20-year lifers and work on them.®

The enormous heterogeneity of the life-sentenced population presents an
enormous political challenge. It renders political and legal arguments based
on going after the “low-hanging fruit” by emphasizing degrees of culpability
and relative fairness extremely attractive. However, such strategies could be
costly over the long term. They potentially sow divisions among lifers and
also among their advocates on the outside. Moreover, they also threaten to
undermine more universalistic arguments about redemption, rehabilitation,
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mercy, and aging out of crime that would encompass a broader swath of the
life-sentenced population. Narrowly tailored arguments may win the release
of individual lifers or certain categories of lifers but may worsen the odds of
other lifers left behind. Four categories of lifers sharply illustrate this point:
offenders convicted of felony murder, juveniles sentenced to life without the
possibility of parole (JLWOP), people sent away for life for trivial offenses
under California’s “three-strikes” law, which is the toughest in the country,
and, finally, the “worst of the worst,” convicted of particularly brutal, offen-
sive, or noteworthy crimes.

Felony Murder. The United States is exceptional not only for its wide-
spread use of life sentences but also for the persistence of the felony murder
rule, which has its origins in English common law. The British Parliament
abolished felony murder in 1957, and other common law countries, except
the United States, followed suit. There are many variants of the felony mur-
der doctrine, which generally refers to an unintended killing during a felony
and/or an accomplice’s role in a murder. An accomplice can be considered as
liable as the triggerman for any murder committed during the commission
of another felony such as burglary or robbery. And the definition of accom-
plice can be quite capacious. Lending your car to a friend who ends up using
it to commit a murder can send you away for life in some states.® Prosecu-
tions for felony murder have been relatively common in the more than 30
states that allow them.”

Political and legal strategies highlighting the lesser culpability of people
convicted of felony murder and the gross disproportionality of their sen-
tences can end up pitting one group of lifers and their advocates against
another. One lifer appears more deserving of release by highlighting how less
deserving other lifers are. This may win the eventual release of that offender
who had only minimal involvement in a particular crime but perhaps at the
cost of bolstering the view that the main perpetrators—or the “really bad
guys —got what they deserved and should be forever defined by the crime
they committed. As such, arguments about rehabilitation, redemption,
mercy, and aging out of crime are pushed even further to the wayside.

Juvenile Lifers. The plight of juvenile lifers sentenced to life without the
possibility of parole is another good case in point. Approximately 2,500 peo-
ple are currently serving LWOP sentences for offenses committed when they
were juveniles. This sentencing practice violates the 1989 United Nations
Convention on the Rights of the Child and other international human rights
agreements and norms.” The United States is the only country “in the world

today that continues to sentence child offenders to LWOP terms.”** In 2007,
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the United Nations General Assembly passed a resolution by a 183-to-1 vote
urging member states to outlaw JLWOP as soon as possible. The United
States was the only dissenting vote.” Many youths sentenced to LWOP are
incarcerated in adult facilities while they are still juveniles. Youths as young
as 14 years of age who are convicted of murder in Michigan are automati-
cally sent to adult prisons.” Despite efforts to segregate these juveniles from
the adult population, often in supermax-type conditions until they turn 18,
many youths in adult prison are still subject to physical and other abuses,
including rape, by adult inmates.”

States are beginning to rethink JLWOP. In recent years, legislation that
would eliminate or restrict the use of JLWOP has been introduced in at least
nine states.”® In 2006, Colorado banned JLWOP, and Texas followed suit
three years later. Montana recently changed its laws to hold out the possibil-
ity of parole for some juvenile lifers.” After a lengthy, emotional debate in
August 2010, the California State Assembly defeated a proposal that would
have allowed juvenile lifers to petition for sentence modification. The Cali-
fornia State Senate had approved a more liberal version of the proposal by a
wide margin.”® Developments at the federal level have been mixed. In 2009,
legislation was introduced to abolish JLWOP at the federal and state levels
through the use of financial incentives.”” However, leading conservatives on
the Senate Judiciary Committee have been pushing legislation to make it eas-
ier to prosecute juvenile defendants as adults.'

As discussed earlier, Graham v. Florida and Roper v. Simmons have been
major catalysts for the reconsideration of JLWOP sentences. These two cases
rested on persuasive new research in brain science and psychology about
adolescent brain development, most notably that the prefrontal cortex of the
brain, which regulates impulse control, is not fully developed in teenagers.
Opponents of executing juveniles and of condemning them to life in prison
argue that children and teenagers should not be considered fully culpable for
the crimes they commit, however heinous or violent, because their brains are
not fully developed until they are in their 20s. As a consequence, they have
greater trouble controlling their impulses and resisting peer pressure.

Political and legal strategies rooted in arguments about the underdevelop-
ment of teenage brains have proven to be an extremely promising avenue
to end or at least limit the use of JLWOP sentences. However, these strate-
gies could be costly over the long term for those offenders who were sent
away for life for crimes they committed as adults and thus who presumably
had fully developed brains. Stressing that teenagers are not fully culpable
reinforces in a backhanded way the idea that adults who commit serious
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crimes should have known better and thus are fully culpable. The brain-
scan approach to criminal justice bolsters narrow biologically deterministic
arguments about why people commit crimes, arguments that are enjoying a
renaissance in criminology and in public debates about crime and punish-
ment to a degree not seen since the heyday of the eugenics movement a cen-
tury ago. This approach reinforces the popular view that people who commit
serious crimes are biologically incapable of fundamentally changing.

Pennsylvania has about 450 juvenile lifers, or one-fifth of the country’s
total, which is more than any other jurisdiction in the world."” Under Penn-
sylvania law, mandatory life is the only sentence available to adults and
youths convicted of first- or second-degree murder, and there is no mini-
mum age for which a juvenile can be tried as an adult.'”” The recent case of
Jordan Brown, initially charged as an adult in early 2010 for killing his father’s
pregnant girlfriend when he was 11 years old, put an unflattering national
spotlight on JLWOP in Pennsylvania.® In keeping with national trends,
Pennsylvania’s juvenile lifer population is disproportionately African Amer-
ican. A black juvenile in Pennsylvania is 1.48 times more likely to receive
an LWOP sentence than a white juvenile is."°* Pennsylvania has been persis-
tently unwilling to commute the sentences of juvenile lifers who have served
decades behind bars, even in instances when members of the homicide vic-
tim’s family have called for mercy and release.”® A newly formed statewide
coalition is currently engaged in an uphill battle to get Pennsylvania legisla-
tors to reconsider the state’s widespread use of JLWOP sentences. At a legis-
lative hearing in August 2010, JLWOP opponents focused extensively on the
adolescent brain development argument. As Robert G. Schwartz, executive
director of the Juvenile Law Center testified, “Kids are different.”%

The relative culpability of juveniles convicted of felony murder was also
a central issue at the hearing. One of the main witnesses testifying in favor
of the legislation was Anita Colon, a charismatic, articulate woman whose
brother, Robert Holbrook, is serving a life sentence in Pennsylvania for a
felony murder conviction when he was 16. Decades ago, her brother was the
lookout in a drug deal gone awry that resulted in the death of a young woman.
In her testimony, Colon underscored that almost 60 percent of Pennsylva-
nia’s juvenile lifers were first-time offenders who had never been convicted
of a previous crime and that about a third of them were sent away for life for
a felony murder conviction."” This is slightly above the national average of
about 25 percent.'”® She and other supporters of the legislation stressed that
rehabilitation and treatment have a greater impact on juveniles than they do
on adults and thus juveniles are not “beyond redemption” Members of the
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House Judiciary Committee focused much of their attention in their com-
ments and questions on the relative fairness of felony murder for juvenile
lifers rather than on alternative arguments raised by Colén and other wit-
nesses about redemption, aging out of crime, and the huge economic cost of
incarcerating so many youths until the end of their days.

In opposing the legislation, the Pennsylvania District Attorneys Associa-
tion (PDAA) commended the House Judiciary Committee’s recent efforts to
reduce the state’s prison population by focusing on diversionary and other
programs directed at people convicted of less violent offenses. “That is the
cohort group our collective attention should be focused on—not on letting
murderers out early,” the association declared in its written testimony. The
association also emphasized that the state’s Board of Pardons provides ade-
quate means for offenders to prove “they are rehabilitated and seek release
through the commutation process*

The PDAA and other opponents framed the proposed legislation as a
violation of the rights of victims and of Pennsylvanias commitment to truth
in sentencing. “It would be devastating and unfair to change the rules long
after families of murder victims who were told that the person who mur-
dered their child, spouse, parent or other family members would spend the
rest of his or her life behind bars,” the PDAA argued."® Representatives of
victims’ organizations and other opponents of the legislation echoed this
view and devoted much of their testimony to recounting gruesome details
of crimes committed by juvenile lifers." Charles D. Stimson of the Heritage
Foundation used the term “juvenile killers” half a dozen times in his brief
testimony opposing the bill."> However, Julia Hall, representing the Pennsyl-
vania Prison Society, questioned, among other things, the primacy that vic-
tims and their families have had in debates over JLWOP. “A serious question
arises about whether personal grief is an appropriate basis for public policy
and legislation,” she testified."

The debate over JLWOP illustrates how the death penalty continues to cast
a long shadow over the broader politics of punishment and penal reform. As
Roper v. Simmons wound its way through the courts, organizations repre-
senting the victims of juvenile offenders generally did not mobilize in sup-
port of executing juvenile offenders. Assurances that juveniles who were
spared the death penalty would spend all their remaining days behind bars
were an important reason why. At the Pennsylvania hearing, representatives
of victims’ organizations portrayed ending JLWOP retroactively and making
juvenile lifers eligible for parole consideration as a betrayal. They contended
that many victims’ families agreed not to push for the death penalty because
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of assurances from prosecutors that the perpetrator would be locked up for
life, thus sparing the family the seemingly endless appeals process of capital
punishment cases. At the Pennsylvania hearing on JLWOP legislation, Bobbi
Jamriska, a prominent spokesperson for the National Organization of Vic-
tims of “Juvenile Lifers” (NOVJL), charged that ending JLWOP in Pennsyl-
vania would be tantamount to “torturing” victims whose loved ones were
murdered, forcing them “to relive the trauma over and over” again with each
parole hearing."*

Striking Out in the Golden State. California has been teetering at the brink
of fiscal Armageddon for several years now and is contending with a fed-
eral court order to release tens of thousands of prisoners to relieve over-
crowded, unconstitutional prison conditions or else to build more prisons to
house them. Nonetheless, the state’s commitment to incarcerating people for
lengthy or life sentences at an average cost of nearly $50,000 per year has not
diminished. California has the largest state prison system and also the high-
est number of life-sentenced prisoners—about 34,000, or about one-quarter
of the nation’s total."® This is more than triple the number in 1992, before
the state enacted the country’s toughest three-strikes legislation."® About one
in five prisoners in California is serving a life sentence, or about double the
national average.”

California’s life-sentenced population is exceptional not only for its sheer
size but also for its extreme heterogeneity as measured by sentencing offense.
The three-strikes law in California, which has become a towering symbol of
the state’s commitment to crime victims and of its uncompromising stance
toward offenders, poses a huge hurdle to devising effective political and leg-
islative strategies to dismantle the “other death penalty” in the Golden State.

California’s 1994 three-strikes law doubles the minimum sentence for any-
one convicted of a felony who has one prior serious or violent felony. For
those with two or more prior serious or violent strikes, a third conviction for
any felony generally means a minimum sentence of 25 years to life if a prose-
cutor chooses to invoke the three-strikes law. Unlike three-strikes statutes in
many other states and the federal system, in California the third strike need
not be for a serious or violent offense. Moreover, California has an extremely
permissive definition of what constitutes a felony, and prosecutors have
enormous leeway to upgrade misdemeanors to felonies. As a consequence,
the state’s prison population includes a considerable number of people con-
victed under the three-strikes law who are serving lengthy sentences for
trivial infractions such as petty theft, minor drug possession, or minor drug
sales. In one of the most infamous cases, Jerry Dewayne Williams received a
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25-years-to-life sentence for stealing pizza from some children."® In another,
a defendant was sentenced to life for stealing a dollar in change from the coin
box of a parked car.’*

The proportion of three-strikers in California’s prisons increased dramati-
cally between 1994 and 2001, going from about 2.5 percent to about 25 per-
cent, where it has stabilized." The readiness of Californias district attorneys
to invoke their three-strikes prerogative varies enormously around the state
and even between seemingly like cases in a single county.’* Offenders sen-
tenced under the state’s three-strikes law receive on average sentences that
are nine years longer than they would have received otherwise.”” A recent
study by the state’s auditor estimated that the 43,500 inmates currently serv-
ing time under California’s three-strikes law will cost the state approximately
$19 billion in additional costs.””® More than half of the people convicted
under three strikes are imprisoned for a felony that is not considered vio-
lent or serious, at an additional cost of $7.5 billion."** A significant number
of them are not necessarily habitual offenders.” Rather, prosecutors chose
to invoke three strikes in instances of multiple serious or violent offenses
committed on a single day, often in a single incident. For example, an armed
robbery committed by a first-time offender could, through creative prosecu-
torial accounting, be considered three strikes that warrant a sentence of 25
years to life.

The last major attempt to reform the state’s three-strikes law went down
to a resounding defeat in 2004. Proposition 66 would have required that all
strikes under the revised law be for serious or violent offenses. Offenders
serving 25-years-to-life sentences for nonviolent or trivial infractions would
be eligible for resentencing. Proposition 66 also included provisions that
would have made it more difficult to invoke the draconian three-strike pen-
alties in instances of multiple infractions stemming from a single criminal
incident such as an armed robbery.

Just two weeks before the 2004 election, polls showed that two-thirds of
likely voters supported Proposition 66. However, the ballot initiative was
defeated 53 percent to 47 percent on Election Day after the political estab-
lishment in California, including then governor Arnold Schwarzenegger and
former and current governor Jerry Brown, rallied against the measure in the
final days before the election. They joined a well-funded campaign against
Proposition 66 spearheaded by conservative victims’ groups allied with the
California Correctional Peace Officers Association (CCPOA), arguably the
most powerful union in the state and unquestionably the country’s savvi-
est prison guards’ union. A fund developed by Schwarzenegger to pay for
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ballot initiatives contributed over $2 million to defeat the measure, while
the CCPOA spent more than three-quarters of a million dollars to kill it.!
The well-funded eleventh-hour blitz of television and radio commercials
employed “harrowing music and images of reviled criminal types like sex
offenders and career criminals” to communicate “a simple yet powerful mes-
sage; the initiative would lead to chaos and destroy communities and fami-
lies”'” The notorious “He Raped Me” commercial featured a white middle-
aged rape victim and concluded with the warning, “Proposition 66 creates a
loophole that will release 26,000 dangerous felons.”'**

California’s three-strikes case raises a broader question about how best to
challenge mass imprisonment in the United States. Should penal reformers
concentrate on high-profile campaigns, such as undoing three strikes at the
ballot box, that may go down to defeat but may help to build the foundation
for a more durable political movement to challenge the carceral state? Or
should they concentrate on below-the-radar efforts that attract less public
attention and controversy? For example, some lawyers and law students in
the state have started mobilizing to exploit a 1998 ruling by the California
Supreme Court that permits trial judges, in considering a bid for leniency in
a three-strikes case, to weigh whether mitigating factors such as a defendant’s
“background, character and prospects” place him or her outside the “spirit”
of three strikes.”” The Stanford Three Strikes Project has litigated various
aspects of the administration of California’s three-strikes law in both state
and federal court.”® Defense attorney Michael Romano, who helped found
the Stanford clinic, argues that legal clinics should concentrate their efforts
on gaining the release of sympathetic three-strikers “who haven’t done ter-
rible things, who haven't actually hurt anyone” On the positive side, these
below-the-radar efforts have resulted in the release of a handful of three-
strikers. But given the huge size of the three-striker and life-sentenced popu-
lation, it is hard to see how these below-the-radar efforts will significantly
reduce the number of lifers in California.

The case of California is a stark reminder that political and institutional
logic can matter as much as or more than economic logic in determining
the future course of penal policy. Another ballot initiative to challenge three
strikes may be in the offing. In some respects, the prospects for revising three
strikes should be more promising now for several reasons. First, as men-
tioned earlier, California has been teetering on the brink of fiscal and social
disaster for several years. Commentators have even begun to refer to it as
a “failed state,” a term usually associated with countries such as Congo or
Afghanistan. Over the past three decades, California has gone from spend-
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ing five dollars on higher education for every dollar spent on corrections “to
a virtual dead-heat on spending”*? In 2007-8, the annual expenditures for
the California Department of Corrections and Rehabilitation topped $10 bil-
lion, or about 10 percent of the state’s General Fund, compared to just 2 per-
cent in 1982." The state’s ballooning budget deficits and deep cuts in spend-
ing on education and other key services are drawing increased attention to
the state’s costly prison system.

Moreover, despite all the billions spent each year on the prison system,
the federal judiciary put California’s prison system under federal receiver-
ship in 2006 because of extreme overcrowding and failure to provide ade-
quate medical care to all prisoners. In August 2009, a panel of three fed-
eral judges ordered the corrections department to devise a plan that would
reduce the state’s prison population by more than 40,000, or to about 138
percent of capacity (compared to 200 percent in recent years). In May 2011,
the U.S. Supreme Court upheld that decision by a 5-4 vote. Finally, the politi-
cal establishment’s support of three strikes is not as steadfast as it once was.
Steven Cooley, the 2010 Republican candidate for attorney general in Cali-
fornia, became an outspoken opponent of three strikes as district attorney
of Los Angeles, earning him the umbrage of the California District Attor-
neys Association. Kamala Harris, who triumphed over Cooley in a tight race,
brought forward relatively few three-strikes cases when she was San Fran-
cisco’s district attorney.

Despite these developments, a major overhaul of three strikes in Califor-
nia via the ballot box remains a tough sell. When Arnold Schwarzenegger
was governor, he and the state’s corrections department vigorously fought
the federal court order and any population caps or court-ordered early
release of prisoners. They charged that the federal judges exceeded their
authority under the federal Prison Litigation Reform Act. As discussed ear-
lier, the CCPOA and its allies have been steadfast in their opposition to revis-
ing three strikes, even in the case of the pizza thief, the petty drug dealer, and
other minor offenders. The prison guards provided a key campaign endorse-
ment to Jerry Brown, the state’s new governor, who has assiduously culti-
vated the union over the years.

California’s recent record on crime-related ballot initiatives and the enor-
mous controversy surrounding recent legislative proposals to reduce the
number of nonviolent offenders in its prisons indicate that the state is not
likely to begin a serious discussion about the huge and growing lifer popula-
tion. Despite the state’s growing fiscal crisis, in November 2008, voters nar-
rowly approved Proposition 9, which toughens up requirements for granting
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parole and calls for amending the state’s constitution to give crime victims
unprecedented influence on criminal cases.** Voters soundly rejected Prop-
osition 5, a ballot initiative that would have expanded alternative sentences
for nonviolent drug offenders and saved billions of dollars.”® Schwarzeneg-
ger and four former governors opposed the measure, including Jerry Brown,
who was then attorney general.”

A legislative proposal in 2009 to release some nonviolent offenders in
response to the federal lawsuit created a political firestorm. A watered-down
compromise was nearly scuttled in the eleventh hour in the state assembly
after the sensational story of Phillip Garrido became front-page news world-
wide in summer 2009. Garrido was accused of kidnapping an 11-year-old
girl and confining her to an undiscovered backyard encampment for nearly
two decades while he was on parole for rape and kidnapping offenses dat-
ing back to 1976. The significantly weaker assembly bill eventually passed
in late August without a vote to spare. The measure unleashed over-the-top
rhetoric. One Republican assemblyman warned, “We might as well set off
a nuclear bomb in California with what we are doing with this bill.”¥” Law
enforcement groups, led by the CCPOA, successfully pressed Democrats to
strip the bill of provisions to reduce sentences for some nonviolent offend-
ers and to establish a commission to revise sentencing guidelines.”® The final
bill projected to reduce the prison population by 16,000 inmates, far fewer
than originally proposed.” In a similar vein, the case of John Wesley Ewell,
charged in late 2010 with murdering four people in home-invasion robber-
ies, has clearly set back the cause of three-strikes reform. Ewell was a “multi-
ple felon who campaigned against California’s three-strikes law and was free
after managing four times to escape its harsh sentencing guidelines'*

In short, the political establishment’s commitment to three strikes is
almost theological in California. In the past, any time this faith appeared
to be wavering, victims’ groups working closely with the CCPOA have had
the money and organizational resources to bring them back into the fold.
Any future ballot initiative to reform three strikes may provide yet another
occasion to demonstrate that California’s prisons are full of the “worst of the
worst” who should not be released for a very long time—if ever.

The “Worst of the Worst.” What to do about “the worst of the worst” lurks
in the background of any discussion of life sentences. Just reciting the names
Charles Manson, Jeffrey Dahmer, and Ted Bundy is enough to abort any seri-
ous discussion about developing political and legislative strategies to chal-
lenge the fundamental legitimacy of all LWOP sentences and of all life sen-
tences that are not subject to meaningful parole reviews. The two key issues
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here are retribution and risk. Some people mistakenly interpret calls to abol-
ish all LWOP sentences and to entitle all prisoners to a parole eligibility hear-
ing after a certain number of years as an assault on the whole idea of retribu-
tion, which has been a guiding principle, if not the preeminent philosophy,
of the criminal justice system in the United States for decades. In affirming
retribution as a legitimate reason to punish, Justice Anthony Kennedy wrote
in the Graham decision, “Society is entitled to impose severe sanctions, . . .
to express its condemnation of the crime and to seek restoration of the moral
imbalance caused by the offenders™*

The retribution issue is a familiar one from debates over capital punish-
ment. As demonstrated most starkly with the death penalty, what constitutes
an acceptable punishment is culturally, politically, and socially constructed
and thus varies enormously over time. Centuries ago, a mere execution was
not enough to express society’s reprobation. The condemned often were pub-
licly tortured and mutilated, and then their bodies were dissected for good
measure and left on public display. By contrast, the maximum sentence avail-
able today to the International Criminal Court, which tries the gravest of
crimes, including war crimes, crimes against humanity, and genocide, is a life
sentence reviewable every 25 years.!*> Under California law, Charles Manson
has been getting a parole eligibility hearing every two years for decades, as
has Sirhan Sirhan, the assailant of Senator Robert F. Kennedy. This is hardly
a sign that California, whose prison population has increased more than 8oo
percent since Manson and Sirhan were incarcerated and which today oper-
ates the second-largest penal system in the country after the federal govern-
ment, has somehow forsaken retribution.”® As Dan Markel argues, retribu-
tive justice, properly understood, “hinges on modesty and dignity in modes
of punishment” and is at odds with “the apparently ineluctable slide towards
ever-harsher punishments in the name of justice™**

Unlike in the United States, a number of European countries make explicit
the relative weights of retribution and risk in meting out life sentences. Eng-
land and Wales, for example, have adopted a two-part process in which the
court sets a minimum term for the purposes of deterrence and retribution.
“However, once that period has been served, the release of the offender must
be considered by a judicial body that meets the requirements of due process
similar to those of a full trial but considers only the danger that the offender
may still present to the public;” according to Appleton and Grever.” In Ger-
many; all life-sentenced prisoners are constitutionally entitled to be considered
for release after 15 years. If someone does not pose a continued major threat to
public safety and was not convicted of crimes involving “exceptional gravity
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of guilt,” he or she is generally released after serving 15 years. Crimes involv-
ing “exceptional gravity of guilt” include multiple homicides and instances of
particularly cruel, brutal, reckless, or antisocial acts. “In practice, most prison-
ers whose guilt is so exceptionally grave will serve 18 or 20 years,” according
to Frieder Diinkel and Ineke Pruin.® As of 2007, Germany had about 2,000
prisoners serving life sentences, or about the same number as the state of Mis-
sissippi, whose total population is barely 4 percent of Germany’s population.'’

One of the country’s premier penal reform groups appears to have made an
important shift in its stance on the abolition of LWOP. The Sentencing Project is
the author of two pathbreaking reports on life sentences, in 2004 and 2009, that
were invaluable in drawing public, journalistic, and scholarly attention to this
invisible issue. In the earlier report, the Sentencing Project called for abolishing
LWOP “in all but exceptional cases* In the follow-up report, it recommended
eliminating all sentences of life without the possibility of parole."*® Explaining
the organization’s current stance on LWOP, Marc Mauer, the executive director,
said, “The argument on LWOP is very similar to that on the death penalty. Both
on moral and practical terms the death penalty is cruel and ineffective and so
should be eliminated, rather than each of us individually trying to determine
who is actually ‘the worst”” Mauer went on to say, “Similarly for LWOP, there’s
no strong public safety argument supporting the policy since its elimination
only opens up a possibility for release, and certainly no guarantee

To sum up, the “worst of the worst” will always present a daunting chal-
lenge to penal policy. For ages, this issue dominated discussions of capi-
tal punishment. In deciding on how best to challenge the widespread use
of LWOP and whether to declare all LWOP sentences unacceptable, penal
reformers certainly need to consider the realities of the broader political
environment. But as Hugo Adam Bedau, a prominent death penalty aboli-
tionist who did not endorse LWOP as an alternative to capital punishment,
eloquently reminds us, “[I]t is not the task of penal reform—or of the move-
ment against the death penalty—to present to the public whatever it will
accept. The task, rather, is to argue for a punitive policy that is humane, feasi-
ble, and effective, whatever the crime and whoever the offender, and regard-

less of the current climate of public opinion!

IV. Executive Clemency, Risk, and the Waning of Mercy

Governors and other public officials today remain deeply opposed to releas-
ing serious and long-time offenders, no matter how many decades they have
served behind bars, no matter the pile of evidence showing that they have
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turned their lives around, and no matter the compelling research findings
about deterrence and aging out of crime. For example, in 2008 Governor
Schwarzenegger and prosecutors in California vehemently opposed the
compassionate release of Susan Atkins, a former follower of Charles Man-
son who was convicted in the infamous 1969 Tate-LaBianca murders. Atkins,
who was paralyzed and dying of brain cancer, had become a model prisoner
in her four decades behind bars."*
Atkins when she was gravely ill, Schwarzenegger said, “[T]hose kinds of
crimes are just so unbelievable that 'm not for compassionate release” For
Schwarzenegger and many other politicians, the retributive endpoint for cer-
tain crimes is infinity.

Over the past four decades or so, retribution has become a central fea-
ture of U.S. penal policy, supplanting rehabilitation and even public safety as
the chief aim. As a consequence, mercy, forgiveness, and redemption, which
have been central considerations in religious, philosophical, and political
debates about punishment for centuries—indeed millennia—have been side-
lined. This is starkly evident not only in the sharp drop in the use of execu-
tive clemency today but also in the marked change in how public officials
justify the few pardons and commutations that they do grant.

Pardons and commutations were vital features of the U.S. criminal justice
system throughout the 19th century and much of the 20th century.** Presi-
dents and governors regularly invoked their powers of executive clemency
to reduce prison sentences, to remit fines, and to spare the lives of prisoners
on death row. Despite the widespread view that pardons and commutations

Explaining why he refused to commute

were antidemocratic and sources of corruption, executive clemency was a
key mechanism to manage the prison population, to correct miscarriages of
justice, to restore the rights of former offenders, and to make far-reaching
public statements about the criminal justice system."

Presidents and governors continued to wield their powers of execu-
tive clemency even in the face of public uproars over particular pardons or
commutations. On Christmas Day in 1912, Governor George Donaghey of
Arkansas, a fierce opponent of convict leasing, “pardoned 360 state prisoners
in one fell swoop,” in a gesture that made national headlines.*® For years, a
coalition of cotton planters, coal operators, corrupt judges, and anxious tax-
payers had stymied his attempts to end the brutal system of convict leasing
in Arkansas, which Donaghey considered a legalized system of murder in
which the punishment so poorly fit the crime. In the 1930s at the height of
Jim Crow era, Governor Mike Conner traveled to Parchman Farm to inves-
tigate the “forgotten men” of Mississippi’s infamous penal farm. He “offered
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a personal hearing to any convict who had served a sentence of at least ten
years.” At his “mercy courts,” Conner freed dozens of black prisoners in the
face of charges that he was granting “amnesty for ancient coons.” The gover-
nor was particularly affected by the sight of black children wearing prison
stripes at Parchman, where one out of five inmates was under 20 years of age.
He sent a number of these children home after giving them a lecture about
honesty.*

Compare that with the modern-day commutation record of Pennsylva-
nia, one of six states where life means life and where the lifer population has
increased elevenfold since the early 1970s.® Between 1967 and 1994, Penn-
sylvania’s governors and pardon board commuted the life sentences of nearly
400 inmates. Since then, only six commutations have been granted. Dem-
ocrat Ed Rendell commuted only five life sentences during his two terms.
Three of those were announced just weeks before he left office in early 2011.”
By contrast, Democrat Milton Shapp commuted 251 during his eight years
in office (1971-79), and Republican Raymond Shafer (1967-71) commuted
95 during his single term."® Pennsylvania’s state officials vigorously battled
a lawsuit filed on behalf of inmates sentenced prior to 1997, when the com-
mutation rules changed significantly. Under the old rules, a commutation
recommendation was forwarded to the governor if a majority of the par-
don board supported it. The new rules, enacted in the wake of a high-profile
double murder committed by a man whose sentence had been commuted,
require a unanimous decision from the board, which includes the attorney
general and a representative of victims’ groups. That lawsuit dragged on for
more than a decade—or almost as long as a typical lifer spent in prison in
Pennsylvania in the 1970s before being released—and was eventually decided
in the state’s favor."!

In the first half of the 20th century, Woodrow Wilson, Franklin D. Roo-
sevelt, and Harry Truman issued hundreds and in some cases thousands
of pardons and commutations during their terms. The number of presi-
dential pardons began to ebb during the Eisenhower years and severely
dropped off with President George H. W. Bush and his successors.’* Since
at least the mid-1990s, the federal Bureau of Prisons has declined to take
a position on the merits of clemency applications. It has abdicated its his-
torical role in assisting the pardon attorney of the U.S. Department of Jus-
tice in identifying appropriate cases to recommend to the White House
for early release.!”® As one commentator quipped, since becoming presi-
dent, Barack Obama “has issued more pardons to Thanksgiving turkeys

than to ex-offenders.”1*
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Since the ascendancy of law-and-order politics in the 1970s, executive
clemency has atrophied across the country. A survey of all commutations
in noncapital cases between 1995 and 2003 found that most states averaged
fewer than 100 commutations during these eight years; 34 states, including
Texas, California, Ohio, and Pennsylvania, which have some of the largest
prison populations, granted 20 or fewer commutations during this time.*
The American Bar Association’s Justice Kennedy Commission “reviewed the
state of pardoning in the United States and found that in most jurisdictions
the pardon power is rarely utilized to reduce sentences or promote reentry
of individuals to the community”’* The Kennedy Commission wisely rec-
ommended that states and the federal government revitalize the clemency
process. It urged them “to establish standards and provide an accessible pro-
cess by which prisoners may request a reduction of sentence in exceptional
circumstances,” including but not limited to “old age, disability, changes in
the law, exigent family circumstances, heroic acts, or extraordinary suffer-
ing” The commission also called for ensuring that procedures are in place to
aid prisoners who are unable to advocate for themselves to seek clemency."’

Standardizing procedures for seeking clemency and providing prisoners
with more assistance to navigate the clemency process are noble goals. But
they will not on their own revitalize the use of clemency and significantly
reduce the lifer population. Public officials need once again to be willing to
assume the political risks that come with releasing offenders early. In the past,
governors and presidents were willing to weather charges of being antidemo-
cratic or corrupt when they invoked their clemency powers. Now that crime
has become such a persistent political trip wire in the United States, they
need to steel themselves—and prepare the public—for the rare but inevitable
instance when a released prisoner goes on to commit a front-page crime.

Although the recidivism rate for older inmates who have served lengthy
sentences is comparatively lower, it is not—and will never be—zero. Despite
all the attention focused these days on developing better risk-assessment
tools, we will never be able to predict with complete certainty who will
commit a serious crime if released and who will not. Lifers are not likely
to kill or assault in prison or after release. However, some will. Of the 558
inmates (excluding those in Illinois) on death row awaiting execution whose
sentences were commuted as a result of the 1972 Furman decision, six went
on to commit murder in prison over the next decade and a half.®® The 239
Furman-era capital offenders released on parole to the community, who as a
group were more than 40 years old when they were released, committed 12
new violent offenses. Notably, one killed again and two raped again.'® Those
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who went on to commit additional violent acts apparently were indistin-
guishable from those who did not in terms of their previous offense charac-
teristics, race, age, and prior criminal history.”® A more recent survey of the
322 former death-row inmates released on parole from the “class of ’72,” who
had served about 18 years on average, found that five went on to kill again. Of
the 164 who were not released, 9 committed homicide while in prison and 10
reportedly killed themselves.””*

If public officials are going to revitalize executive clemency and parole,
they need to reconcile themselves to “the fact that release procedures, like all
other human practices, are not infallible””> They need to improve their reha-
bilitation programs and risk-assessment tools, but they also must do more to
educate the public that inmates who are released after serving lengthy terms
are unlikely to commit violent offenses—but they are not risk free.

Governors willing to assume that risk remain the exception today. Before
she left office in 2011, Governor Janet Granholm of Michigan had commuted
more sentences than had all her three predecessors combined. Nearly all of
these commutations came after she ran for reelection in 2006, and the over-
whelming majority involved drug offenders or seriously ill inmates.”* Dur-
ing Arkansas governor Mike Huckabee’s first six years in office, he granted
30 percent more clemencies than had the previous three governors com-
bined.” His commutation and pardon record came under national scrutiny
and spurred a spate of political obituaries for Huckabee after a man he had
granted clemency in 2000 later killed four police officers in Tacoma, Wash-
ington, in 2009. After a released parolee shot and killed a Massachusetts
police officer in December 2010, Democratic governor Patrick Duval sought
to replace much of the parole board with law enforcement appointees and
introduced legislation that would further restrict parole eligibility for lifers
in the Bay State.”” Notably, since returning to the governor’s mansion in 2011,
Jerry Brown of California has been paroling a much higher proportion of lif-
ers than his predecessors did."”®

Some public officials have expressed interest in releasing infirm elderly
inmates who do not pose a threat to society. One of the major obstacles is
that older prisoners are more likely to have been incarcerated for a seri-
ous violent offense. A 2006 report on North Carolina prisoners found that
almost 60 percent of inmates ages 50 and above were serving time for vio-
lent or sex crimes. More than half of them were serving a sentence of life
or 10 years to life.”” By late 2009, 15 states and the District of Columbia had
established provisions for geriatric release.”® However, these jurisdictions
rarely released elderly inmates due to political considerations, fears of public
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opposition, the narrow criteria for eligibility, Byzantine procedures that dis-
courage inmates from applying for release, and the complicated and lengthy
referral and review process that often drags on right up until the time an
inmate dies in prison. Some of these jurisdictions have yet to release a single
elderly inmate using the new geriatric early-release provisions.”

Released long-time offenders do not pose a widespread public threat. But
they do pose a significant risk to political careers. Changes in the institutional
structure of parole and pardon boards could provide public officials with
some important political insulation from potentially controversial release
decisions. States almost always staff these boards with political appointees,
who are extremely vulnerable to the wrath of public opinion. Four decades
ago, the President’s Commission on Law Enforcement and the Administra-
tion of Justice recommended that the boards be composed of psychologists,
social workers, corrections officials, and other professionals with specialized
training and expertise to evaluate offenders’ suitability for release. That rec-
ommendation remains largely unrealized today. In nearly every state, gov-
ernors appoint all members of the parole board.®® Two-thirds of the states
have no professional qualifications for parole board membership. A notable
exception is Ohio, where all parole board members “are appointed by the
director of the state department of corrections, serve in civil service posi-
tions, and must have an extensive background in criminal justice®

As U.S. Senator James Webb (D-VA) said at a recent conference on pris-
oner reentry sponsored by the Hamilton Project, “The question is about
political fear. And I think it invades the political process.”® Politicians and
public officials can help neutralize that fear by educating the public about the
nuances of deterrence, the limited utility of lengthy sentences for fighting
crime, the phenomenon of aging out of crime, and the strengths and lim-
its of risk-assessment tools. However, they cannot guarantee that releasing
offenders will be risk free. As Glenn Martin of the Fortune Society said at the
Hamilton Project conference, “[W]e need to increase our appetite for risk.
... [W]e have to at least accept the fact that some people are going to fail and
some people are going to fail pretty significantly”**

The public’s and politicians’ low appetite for risk is not the only obstacle
to expanding the use of executive clemency and rethinking the widespread
practice of condemning so many people to the “other death penalty” As
Austin Sarat, Daniel Kobil, Elizabeth Rapaport, and others have noted, the
retributive theory of clemency has been ascendant for some time now.*
There is a widespread belief that clemency should only be used to remedy
“miscarriages of justice,” as U.S. Supreme Court Justice William Rehnquist
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famously argued.”®® Governors are largely unwilling to treat mercy as a per-
missible reason for granting clemency. Commutations and pardons are most
commonly justified as a means to rectify some shortcoming of the judicial
process: the offender is innocent or has a credible claim of innocence; he or
she did not receive a fair trial; the sentence is disproportionately severe com-
pared to what other participants in the crime received.”®® These “anti-mercy
”187 wholly reject redemption, forgiveness, recon-
ciliation, and mercy as legitimate claims for clemency, greatly narrowing the
pool of prisoners who might petition for a pardon or commutation. But they
do more than that.

The impact of executive clemency extends far beyond all the individu-
als lucky enough—or not—to receive a pardon or commutation. Executive

conceptions of clemency

clemency is an important vehicle to make a statement about the criminal jus-
tice system and, more broadly, about what kind of society we want. As such,
it shapes the wider political environment in which issues of crime and pun-
ishment are debated and criminal justice policy is forged. Governor Dona-
ghey’s wholesale pardon a century ago was intended as a searing denuncia-
tion of Alabama’s system of convict leasing. Woodrow Wilson was an ardent
supporter of temperance but opposed the Volstead Act, which imposed Pro-
hibition. As president, he pardoned hundreds of alcohol-related offenders.'*®
His pardons were widely understood at the time as an indictment of Prohibi-
tion. Governors Lee Cruce of Oklahoma (1911-15), Winthrop Rockefeller of
Arkansas (1966-70), and Toney Anaya of New Mexico (1982-86) issued mass
commutations to empty their death rows and justified their actions with calls
for mercy for the condemned.” By contrast, of the four dozen people sen-
tenced to death between 1976 and 2003 who were spared by acts of executive
clemency, “only four were based on what could arguably be characterized as
merciful reasons”® When Governor George Ryan pardoned four inmates
on death row in Illinois and commuted the sentences of 167 others in 2003,
he rejected “mercy and compassion as legitimate responses to criminals™
He said his actions were warranted because of problems in the way capital
punishment was administrated, not because of the fundamental immorality
of the death penalty. At the time, Ryan went out of his way to reaffirm his
law-and-order credentials and to herald life in prison without the possibility
of parole as a fate perhaps worse than death.*”

U.S. Supreme Court Justice Anthony Kennedy lamented in a 2003 speech
to the American Bar Association, “The pardon process, of late, seems to have
been drained of its moral force” As a consequence, many crimes remain
eternally unforgivable and unforgettable. Their perpetrators are forever
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defined by the crime they were convicted of, despite all the evidence piling
up over the decades that they are not the same person who committed that
crime and that they do not pose a major threat to public safety.

V. Capital Punishment and the “Other Death Penalty”

The death penalty abolition movement and the tenacity of capital punish-
ment in the United States pose two important challenges to reducing the lifer
population. Thanks in part to the innocence movement, with its dramatic
focus on people wrongly condemned to death, capital punishment is declin-
ing in the United States.” The number of people executed each year has
fallen by about half since the late 1990s. Opinion polls show that support for
capital punishment is waning. It now stands at about two-thirds, down from
a high point of 86 percent in 1995, according to Gallup polls.** The inno-
cence frame, with its related arguments about fairness, has supplanted con-
stitutionality and morality as the dominant frame.

The anti-death-penalty movements “obsessive focus” on the innocent,
estimated to constitute anywhere from 1 percent to a third of the death-row
population, has overshadowed the wider question of what constitutes justice
for the guilty housed on death row and for the growing number of lifers who
will likely die in prison or spend most of their lives there.”® The number of
people sentenced to death and executed has fallen sharply but at the cost of a
huge spike in “death by incarceration.”

Over the years, a number of leading abolitionists have ardently sup-
ported LWOP. They have uncritically accepted LWOP as a viable alterna-
tive to the death penalty and thus have helped to legitimize the wider use
of a sentence that has many features in common with capital punishment.
These abolitionists have helped normalize a sanction that, like the death
penalty, is way out of line with human rights and sentencing norms in
other developed countries. Many European countries do not permit LWOP,
and those that do use it sparingly. In much of western Europe, a “life” sen-
tence typically amounts to a dozen or so years, as it once did in practice
in many U.S. states.””” That said, the number of life sentences appears to
have increased in the wake of the abolition of capital punishment in many
countries."®

One has to be careful here about how much blame to apportion to
death penalty abolitionists for the proliferation of life sentences in the
United States, however.””® Neither opponents nor supporters of capital
punishment could have predicted the fierce conservative backlash after
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the 1972 Furman decision and how it would spur the push for more puni-
tive penal policies. For various reasons, the abolitionist movement of the
late 20th century got channeled though the courts. A string of victories in
the courts beginning in the 1960s reinforced this bias toward viewing the
judiciary as the most promising venue to abolish capital punishment.?*
In the mid-1960s an elite-led anti-death-penalty movement began to take
shape in the United States. At the time, the leading public-interest groups
opposed to capital punishment made a key decision to launch an all-out
assault on the death penalty through the courts by challenging its funda-
mental constitutionality rather than by attempting to abolish it through
legislative means. As a consequence, the main arena to battle capital
punishment shifted from state legislatures to the courts. Accustomed to
fighting and winning in the courts and bereft of the necessary resources
to wage a wider political and legislative campaign, abolitionists concen-
trated their efforts and resources on the legal arena. As a consequence,
they were unprepared for the virulent political and legislative backlash in
the 1970s as many states moved quickly to refashion their death penalty
statutes to meet the constitutional objections that the Supreme Court had
raised in the Furman decision.

At the time, the abolitionist movement was not really a movement at all
but rather a consortium of elite public-interest lawyers. They could not have
done much to stem the punitive stampede in the immediate wake of Fur-
man as states rewrote their death penalty statutes and began to rethink life
sentences. Moreover, executive clemency still appeared to be a viable mech-
anism to secure the release of many lifers. Thus, abolitionists at that time
could endorse LWOP or a life sentence as an alternative to capital punish-
ment, figuring that most lifers—even those serving LIWOP sentences—would
be released after a decade or two at the most.?” Indeed, there was an expecta-
tion at the time that as states returned to determinate sentencing systems,
the importance of executive clemency as a release mechanism was likely to
grow.2”

No comprehensive account exists to my knowledge that compares and
contrasts when, why, and how individual states came to enact LWOP stat-
utes. Seven states already had LWOP statutes on the books or in practice
prior to the Furman decision. Some of these statutes dated back to the 19th
century.®® Although the growing punitive climate generally explains why
states enacted LWOP or tougher life statutes in the aftermath of Furman,
the timing and triggering events appear to have varied enormously. Some
states embraced LWOP as an immediate response to sentencing dilemmas
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created by Furman.?* The public’s growing frustration with what it perceived
to be a “revolving door” of justice facilitated by permissive and incompetent
parole boards appears to have been the catalyst elsewhere.?” In other states,
a particularly heinous crime set off the political stampede for LWOP.? As
Mona Lynch explains, “the direct catalysts for mass incarceration gener-
ally are located in regional, state, and local conditions—historical and con-
temporary—whereas their proliferation is enhanced by more macro-level
factors”?”

Abolitionists likely played an important role in establishing the legitimacy
of LWOP in the 1970s, 1980s, and 1990s but were probably quite inciden-
tal in most cases to the final legislative outcome. Some abolitionists ardently
opposed promoting LWOP as an alternative to the death penalty. Hugo
Adam Bedau, for example, declared, “The death penalty is not the only out-
rageous form of punishment active in our society, even if it is the worst”2%
But a number of prominent abolitionists have promoted LWOP as an equally
tough—or even tougher—retributive moral sanction.””” As such, we have
had “a strange pairing of death penalty abolitionists” joining together with
penal hard-liners to promote LWOP statutes. In the early 1990s, Governor
Mario Cuomo of New York called for wider use of LWOP and offered to sign
away his clemency powers so as to neutralize public opposition to his stri-
dent anti-death-penalty stance.” Sister Helen Prejean of Dead Man Walking
fame also promoted LWOP to undermine public support for the death pen-
alty. Steven Brill, the founder of the American Lawyer, denounced the death
penalty as “immoral and never acceptable” but called for imposing LWOP
in all instances of premeditated murder and murder “committed during and
in the furtherance of another crime” He faulted liberals for being “insanely
permissive about murderers”*?

Leading abolitionist organizations took ambivalent position stances.
The director of the ACLU’s National Capital Punishment Project declared
in 1990 that his organization would “acquiesce, but not support” LWOP if it
were offered as a substitute for the death penalty.” The head of the ACLU’s
southeastern regional office characterized LWOP sentences as too harsh and
inflexible but nonetheless endorsed them as “a wrong step in the right direc-
tion”** In the early 1990s, a spokesman for the National Coalition to Abolish
the Death Penalty (NCADP) refused to denounce LWOP sentences, declar-
ing instead that the organization did not endorse particular alternatives to
execution.””

Capital defense attorneys have been vested in retaining LWOP. Evidence
suggests that the availability of parole in capital cases is often a key factor
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for jurors, who must decide whether to impose the death penalty or a life
sentence. In those death penalty states where LWOP is an alternative option,
capital defense attorneys, in making their pitch for life over death, emphasize
that the defendant will never be getting out of prison and that a life sentence
that stretches out for decades is actually more punitive than condemning
someone to death. LWOP statutes appear to have played only a minor role
in the recent drop in the number of executions in the United States.”® But
they have contributed to a doubling or even tripling of the sentence lengths
for offenders who never would have been sentenced to death in the first place
or even been eligible for the death penalty.?” Lifers today serve on average 29
years in prison, up from about 21 years in 1991.*%

Prosecutors in capital punishment states have been some of the fiercest
opponents of LWOP statutes. In states where parole is a possibility—how-
ever remote—for life-sentenced offenders, prosecutors often focus their clos-
ing arguments on warnings about the future threat the defendant poses if
released on parole one day. They ask jurors, “Do you really want this man
back on the streets?”?” This widespread prosecutorial strategy spurs jurors
to choose death over life.”® The Simmons v. South Carolina decision rein-
forced prosecutors’ opposition to LWOP. That 1994 Supreme Court decision
requires prosecutors who raise the issue of the future dangerousness of a
capital defendant in their closing arguments to inform the jury if the LWOP
alternative exists in a state. But jurors do not have to be informed about
other parole conditions.?” This explains why prosecutors in Texas steadfastly
opposed creating an LWOP provision in the Lone Star State.?”? They pre-
ferred to maintain the state’s “capital life” statute, which renders prisoners eli-
gible for parole but only after 40 years. Thanks to Simmons v. South Carolina,
Texas prosecutors were not required to inform capital juries about the exis-
tence of this de facto life sentence.””” Only after the Supreme Court ruled in
Roper v. Simmons that the execution of people who committed their crimes
as juveniles was unconstitutional did Texas prosecutors soften their opposi-
tion to an LWOP bill that had stalled in the state legislature. This paved the
way for its quick passage in spring 2005. Texas prosecutors acted out of a fear
that juvenile offenders might become eligible for parole in the aftermath of
the Roper decision.” This legislation opened the floodgates for what people
in Texas began calling “life row” In a pattern familiar in other states, the list
of qualifying crimes for LWOP expanded in Texas.?

The exploding lifer population and our growing understanding of the
similarities between how life sentences and death sentences are imposed and
on whom have not prompted a fundamental rethinking of the connections
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between death penalty abolitionism and penal policy more broadly. The abo-
litionist movement still operates quite independently of the growing move-
ment against mass incarceration. Typical of many mainstream abolitionist
organizations, Amnesty International remains notably agnostic on the ques-
tion of alternatives to the death penalty, except in the case of JLWOP, which
it forcefully opposes.?® In 2002, Amnesty International rejected a recom-
mendation by its own internal review committee to “initiate a thorough dis-
cussion of alternatives to the death penalty;” even though its unwillingness to
recommend or oppose substitute punishments might be undermining “the
credibility of its overall argument for abolition.”*” As for the NCADDP, on its
current list of “Ten Reasons Why Capital Punishment Is Flawed Public Pol-
icy; number 10 is “Life without parole is a sensible alternative to the death
penalty”>®

Attorney Barry Scheck, one of the leading figures in the innocence move-
ment today, continues to strongly defend LWOP as an alternative to capital
punishment.?”” Scheck and other foes of capital punishment who testified
before the New Jersey Death Penalty Study Commission in 2006 generally
did not raise any concerns about the state’s growing lifer population as they
promoted LWOP as an alternative to the death penalty. In their testimony,
they emphasized “evolving standards of decency,” the growing number of
exonerated prisoners released from death row, public opinion data showing
growing support for LWOP among New Jerseyans, and the huge economic
burden of capital punishment in the Garden State.”®* Echoing Sister Helen
Prejean’s position, a local chapter of the New Jersey ACLU declared in its
written testimony to the panel that the death penalty is “the single most seri-
ous violation of civil liberties in our nation””' At the time, New Jersey had
only nine prisoners on death row and had not executed anyone since 1963.
But its lifer population numbered about 1,000.%* A 2007 analysis by the New-
ark Star-Ledger of murder cases since 1982, when capital punishment was
reinstated in New Jersey, found that about 100 people who were convicted of
murder would have been punished more harshly under the LWOP bill pro-
posed by the state’s Death Penalty Commission.*

The Other Death Penalty Project, a new group composed exclusively of
prisoners, has called on death penalty abolitionist groups to stop promoting
LWOP as a “supposedly humane alternative to lethal injection” The group
rejects the proposition that LIWOP “is a necessary first step toward ulti-
mate abolition of the death penalty”** Kenneth E. Hartman, a founder of
the group, is serving an LWOP sentence in California for killing a man in
a fistfight more than three decades ago when he was 19 years old. Hartman

No Way Out? | 263

9780814762479_0Ogletree_text_i_334.indd 263 3/30/12 10:23 AM



describes a life sentence as an “execution in the form of a long, deliberate
stoning that goes on for as long as I draw breath”* In 2004, the Campaign
to End the Death Penalty passed a resolution opposing LWOP. At its 2008
convention, it reaffirmed that LWOP is not a “humane or just alternative to
the death penalty”>* However, the campaign’s website does not prominently
feature its opposition to LWOP.

The abolitionist experience is relevant to the debate over life sentences in
another respect. Those who are opposed to the proliferation of life sentences
should be wary of making some of the same missteps that death penalty
abolitionists made in the 1960s and 1970s by focusing primarily on judicial
strategies and largely ignoring the legislative or political arenas. An exclusive
focus on judicial strategies is potentially costly in several respects. It forces an
issue to be framed within the constraints of prior legal texts, rules, and deci-
sions. As a consequence, arguments and evidence that may be compelling in
the political sphere fall to the wayside because the courts have been unrecep-
tive to them. The most notable relevant example here is how the Supreme
Court has dealt with the issue of race in the context of the death penalty.

Some of the most striking victories for civil rights groups from the 1920s
to 1960s involved southern criminal cases marred by Jim Crow.? But in the
landmark capital punishment cases since then, the Supreme Court has been
persistently unreceptive to arguments fashioned on how capital punishment
is imposed in a racially discriminatory manner. In 1963, Supreme Court Jus-
tice Arthur Goldberg made his highly calculated dissent to the denial of cer-
tiorari in Rudolph v. Alabama, an obscure interracial rape case, that appeared
to open the way for a broader constitutional challenge to the death penalty.
In his dissent, Goldberg did not cite racial discrimination “as relevant and,
apparently, worthy of argument,” even though Rudolph was black and 9 out
of 10 men executed for this crime since 1930 had been black.”?*® The racially
discriminatory nature of capital punishment was not a central issue in the
landmark Furman decision that suspended capital punishment in the United
States. Four years later, when the Court revisited the issue of the constitu-
tionality of the death penalty, it carefully chose the five cases that became
collectively known as Gregg. Most of the lead defendants in those five cases,
including Troy Leon Gregg, were white, thus “taking race, for the moment,
off the table,” David Oshinsky explains.®*® When the Supreme Court struck
down capital punishment in instances of rape in the 1977 Coker decision, it
cited proportionality concerns, not the racially discriminatory manner in
which capital rape laws were imposed. Notably, the Court chose the case of
Erlich Coker, a white male, to test the constitutionality of capital rape laws,
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which have been used overwhelmingly to punish black—not white—men.
In the McCleskey v. Kemp (1987) decision, indifference and hostility charac-
terized the majority’s reaction to compelling statistical evidence that people
convicted of murdering a white person in Georgia are 11 times more likely
to be sentenced to death than those convicted of killing a black person.
Extensive evidence about the history of racial discrimination in the imposi-
tion of the death penalty did not sway the majority’s decision.?® Racial con-
siderations apparently were irrelevant in the recent Graham decision, even
though Terrance Graham is African American, as is Joe Sullivan, another
juvenile offender in Florida who had a companion case with Graham, and
even though juvenile lifers are disproportionately African American.

Given the Court’s persistent indifference and/or hostility to claims about
racial discrimination in the administration of criminal justice, it is not sur-
prising that legal strategies to challenge life sentences do not stress the racial
aspects of this punishment.*' But the fact that the life-sentenced population
is disproportionately African American is an important political issue.*
African Americans are considerably more likely to receive third-strike sen-
tences in California, even after controlling for legally relevant variables.**
Nationally, nearly half of all lifers are black.?** This is considerably higher
than the proportion of blacks in the general prison population, which is
about 38 percent. The issue of racial disparities is even more pronounced
in the case of LWOP sentences. Blacks constitute 56 percent of the LWOP
population.” Nearly half of all juveniles sentenced to life—and about 56 per-
cent of the juveniles serving LWOP sentences—are African American.”¢ In
many states, the racial disparity in juvenile life sentences is “quite severe*
In short, a primary or exclusive focus on judicial strategies forces the white-
washing of the problem of LWOP and life sentences.

Conclusion

Keeping so many older prisoners incarcerated does not significantly reduce
the crime rate and is extremely expensive. It vacuums up dollars that might
be better spent on something else. The population of imprisoned elderly
adults is growing rapidly. Between 1999 and 2007, the number of people
ages 55 or older in state and federal prisons grew by nearly 77 percent, and
those ages 45 to 54 grew by almost 68 percent.”® Because of elderly inmates’
greater need for expensive health-care services, prisons spend two to three
times more to incarcerate an elderly inmate than a younger one, or on aver-
age about $70,000 a year.*’ These elderly inmates, like nearly all inmates, do
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not qualify for Medicare, Medicaid, or Social Security benefits, so states must
assume the entire burden of their medical and other costs. Although the cur-
rent economic distress provides an important political opening to rethink
these and other penal expenses, we should not assume that the crushing eco-
nomic burden of the penal system will single-handedly unhinge the carceral
state.

Mounting fiscal pressures will not be enough on their own to spur com-
munities, states, and the federal government to make deep and lasting cuts
in their prison and jail populations. It was mistakenly assumed four decades
ago that shared disillusionment on the right and the left with indeterminate
sentences and prison rehabilitation programs would shrink the inmate pop-
ulation. Instead, it exploded. The race to incarcerate began in the 1970s at a
time when states faced dire financial straits. It persisted over the next four
decades despite wide fluctuations in the crime rate, public opinion, and the
economy. If history is any guide, rising public anxiety in the face of persistent
economic distress and growing economic inequalities might, in fact, spur
more punitiveness.*

In short, the current economic crisis presents an opportunity to redirect
U.S. penal policy that opponents of the prison boom should exploit. How-
ever, framing this issue as primarily an economic one will not sustain the
political momentum needed over the long haul to drastically reduce the
prison population and to bring about the end of LWOP and the release of
sizable numbers of lifers. Economic justifications also ignore the fact that
a successful decarceration will cost money. The people reentering society
after prison need significant educational, vocational, housing, medical, and
economic support. We need to make considerable reinvestments in reentry
to ensure that the communities these people are returning to are not fur-
ther destabilized by waves of former prisoners whose time inside has greatly
impaired their economic, educational, and social opportunities.

Reentry—that is, providing offenders with educational programs, sub-
stance-abuse treatment, job skills, and other services to help them make a
successful transition back to society upon release—has caught the imagi-
nation of penal reformers, policymakers, and public officials spanning the
political spectrum. But as reentry has skyrocketed to the top of the penal
reform agenda, lifers are facing the prospect of a further deterioration in
their conditions of confinement. Despite all the recent talk about reentry,
money for treatment, programs, and services for all offenders is shockingly
limited and continuing to shrink.*' In an age of tightening budgets and a
fixation on reentry, lifers are increasingly being denied programs and activi-
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ties that might make their prison days without end more bearable.** As one
lifer in California lamented, “The thinking goes that since we will never get
out of prison there is no point in expending scarce resources on dead men
walking”*?

In California and elsewhere, the prospects are bleak that the plight of lif-
ers will become a leading issue on the penal reform agenda anytime soon.
This political quiescence in the face of exponential growth in the lifer popu-
lation is particularly striking given the intense legal and political mobiliza-
tion against capital punishment in recent years. There are currently about
3,300 inmates on death row in the United States. Nearly all of them will die
in prison of natural causes or suicide—not lethal injection. Compare that
with the estimated 141,000 people now serving life sentences in the United
States. The reinstatement and transformation of capital punishment have
been central legal and political issues for going on four decades now. Mean-
while the United States has been nonchalantly condemning tens of thou-
sands of people to the “other death penalty” with barely a legal or political
whimper.
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